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IN THT DISTRICT COTIRT OF TI.IT FIRST JIIDICIAL DISTRICT

IN AND FOR THT COUNTY OF LEI^JIS AND CLARK

****************

THT I4ONTANA I^IILDFRNESS /\SSOCIATION,
and GALLATIN SP0RTS14tN' S ASS0CIATi0N 'T 

^tnI rtr/ . t

Pl ai nti ffs ,

-vs-

Tllt BOARD 0F HEALTH AND ENVIROIIMENTAL
SCIENCES OF THE STATE OF MONTANA; THE

OF THE STATE OF PIONTANA,

I'lo. 380q2

BRIEF AMICIIS
CURIAE

)
)
)

)

DIPARTMTNT OF HEAI.TH ANN ENVIRONI'IENTAL
SCIINCES ()F THT STATI C}F MONTANA,

Defendants, I
)

RtAVtR CREEK SOUTH, INC., a corporation, )
\

Intervenor. 5

----;---- ---------)

STATEMTNT ()F THI CAST

In the sprjnq ctf 1974, a plat was submitted for approval to the Department

of flealth by the developers of Beaver Creek South, a subdjvisjon proposed for

clevelopment jn the Gallatin Canyon. In June, 1974, the Department released jts

final environmental'impact statement on the subdjv'is'ion, pursuant to the l'4ontana

Fnvjronmental Pol icy Act (MFPA) , 69-6504(b) (3) , R.C.M. 1947 , In Jul.y, Pl aintiffs

in this act'ion filed the'ir first comp'la'int, alleqincl, inter alia, the jnadequacy

of the Department of llealth's impact statement. 0n October 9,1974 the Department

issued a "revised final" environmental jmpact statement (EIS). 0n February ll,
.l975, thjs Court djsmissed the complaint on ripeness grounds, and because the

comp'laint was not addressed specifical'ly to this revjsed EIS. 0n February l4'
.I975 the Department cond'it'ional1.y removed the sanitary restrictjons from the

proposerl subdivjs'ion. Plaint'iffs fjled a second complaint on February 20. The

second complaint aqain al'leqed inadequacies'in the revised fjnal EIS, and in

support of that alleqation, noted that the EIS fails to compl.y wjth the

quidelines for preparation of environmental impact statements promulgated by

the Envjronmental Quality Councjl.

As the aqency establjshed by i4tPA to oversee and coordinate the'implementat'ion
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of the act, the Environmental Qual jty Counc'i1 (EQC) takes jnterest jn the present

action. The EQC is particularly concerned vtjth the leqal relationshjp between

MEPA and EQC's guidelines, It is the Councjl's nos'ition that the EQC quidelines

carry concl usive we jqht jn determjninq whether an aqenc.y's act'ions comport w'ith

the procedural standards imposed by MEPA. l^l'ith the Court's permi ssion, the

Env'ironmental Quality Council submjts this brief as amjcus curiae in order to

clarify the leqal status of the EQC quideljnes, and to discuss the Department of

Health's fajIure to complv with those quidel'ines.
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QTJFSTIONS PREStNTED.

As _ilnl clll cuLi ae , the Envi ronmental Oual j t.y Counci I w'i l I restri ct j ts

discussion 'in this brief to the followinq questions:

I . I,ilHETHTR THI ENVIRONi4TNTAL QIIALITY COUNCIL'S GIJIDELINES F()R THE PRTPARATION

OF FNVIRONMTNTAL IMPACT STATFi4TNTS A.RT ACCURATE EXPRTSSIONS OF THE LEGISLATIVE

INTENT BEHIND THE ENVIRONMENTAL POLICY ACT, AND THFRTFORF ENTITLTD TO GREAT

t^lEIGHT IN THE COURT'S CONSIDERATIONS.

II. I^IIIETHTR THE DTPARTI{ENT OF HEALTH'S E[IVIRONI{TNTAL IMPACT STATEMEI'IT ON

BEAVIR CRTEK SOUTH FAILS TO COMPLY tdITH THE ENVIRON}IENTAL QIJALITY COUNCIL'S

GTIIDELINES AND IS THFREFORE INADEOI'ATF.

.tffiB*, ^
r{at!N^
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I. THE ENVIRONMFNTAL QIJALITY COUNCIL'S GIIIDELII\ES FOR THF PREPARATION OF

ENVIRONMENTAL IMPACT STATEMENTS ARE ACCURATE TXPRESSIONS OF THE LEGISLATIVE

INTENT BEHIND THE ENVIRONMENTAL POLICY ACT, AND ARE THEREFORE ENTITLED TO

GREAT I^JEIGHT IN THE C()TJRT'S CONSINERATIONS.

EQC's duties require it to construe and jnterpret MFPA.

In l97l , the Leqislature, in the l'4ontana Fnvironmental Poljcy Act (MEPA) ,

69-6501 et !sg. , R.C.M. 1947 , declared jt to be

the conti nui nq responsi b'i f ity of the state of l4ontana to
use all practicable means, consistent with other essentjal
cons jderat'ions of state pol icy, to jmprove and coord'inate
state pl ans , funct'i ons , proqrlms dded )

to assure the preservat'ion and enhancement of a wjde range of environmental

values. (69-6503(a)) In addition to declarinq that every person is "entitled

to a healthful environment" and notinq that each person "has a responsibility

to contrjbute to the preservation and enhancement of the env'ironment," (69-6503)

MEPA addresses itself spec'ifical'ly to the various state agencies, directinct that

to the fu]lest extent possible, (a) the policies, f€gulations,
interPreted and adminjstered

in accordance with the poljcies set forth in thjs act, and (b)
all asencjes of the state shall

djsciPl inarY aPProach. . .in
planning and dec'ision makjng...
(2) 'include in every recommendation or report on proposals
for projects, programs, leojslation and other major act'ions
of state government sjqnificantl.y affectinq the quality of the
human env'ironment, a detajled statement.... (69-6504) (emphas'is
added )

The preparation of these environmental impact statements (EISs) has become

the most important practical procedure through which state agencies have

responded'to the responsibilities imposed upon them b.y l'lEPA. The languacle of

I4EPA makes clear that mechan'ical and superf ic jal compf iance with the pol ic'ies

and procedures set out in the act wi'll not be sufficient. Aqencies are

required, "to the fullest extend poss'ible," to make consideration of environmental

factors an essential part of their proqrams and po'ljcies.

The legislature was not content to leave the adoption of MEPA's poficjes

completely to the judgement of those aqencjes on whom the burden of

implementation was to fall. Section B of MEPA created the Env'ironmental

Quality Council, a legis'lative aqency, and entrusted to the executive staff of

-L-
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of tQC the responsjbii'ity (inter alia)

(b) to revjew and appraise the various proqrams and activjt'!es
of the state agencies jn the light of the po'licy set forth in
tection 3[69-6503] for the purpose of determinins the extent
to which such programs and activjties are contributing to the
achjevement of such polic.y, and to make recommendations to
the qovernor and the I eqi sl atj ve assembl y w'i th respect thereto . . .
(i) to revjew and- evaluate operatinq programs jn the env'iron-
mental field in the several aqencies to identify actual or
potent'iai con
ffierspective, and to suqgest legislatjon to
remedy such situations (69-65.l4) (emphasis added)

In addition, all state agencies were to submjt to the EQC by July 1,1972,

thei r proposal s for rev'isi nq aqenc.y author j t.v and pol j c j es to bri ng them into

conform"ity with the requ'irements of MEPA (69-6505).

Thus, it is the responsibility of the EQC to revjew, appraise and

evaluate agency programs and activitjes, to determ'ine whether those programs

and actjvities are in compliance with the policies of MEPA, and to identify

confljcts amonq acJency proqrams and w'ith the ecoloqical perspective of MEPA.

In order to evaluate aqency activit.y 'in I jqht of MEPA's policies, it

was necessary for FQC to interpret and construe ambiguous and vague portions

of the statute. These interpretations cou'ld then be applied to agency action

and the apprajsals made. It is qenera'l1y recoonized that an agency charged

with the administration of a statute may interpret and construe that statute

'in order to perform its functions:

where there is an ambiquit.y jn the statute as to whether
the latter does or doei not cover a particular matter, a
practical construct'ion of the statute shown to have been
the accepted construction of the aqenc.y charqed with
administerjnq the matters 'in question under the statute
will be one factor which the court may take jnto consi-
deration as Dersuasive as to the meaninq of the statute.
F. C.0lsen Co. v, State Tax Commjssion, tOg Utah 563,

See also, Skidmore v. Sr,rift & Co. , 3?3 tJS 
.l34 (.1944); U.S. v. Berqb 352 US 40

(l 956 ) ; I^lhi tcomb Hotel Co. v. Cal i forn'ia Empl oyment Commi ssi on, 24 Cal 2d 753 ,

l51 02d233 (,l944). Californ'iaCo. v. Udal'1,296Fzd 384 (D.c. Ci r. I 96.l ) .

The construction and interpretation by an adm'inistrative agency of the law

under which it acts provides a practical quide as to how the aoency w'i11 seek

to apply the 1aw, and an experienced and jnformed judqement to whjch courts

and :litiqants may proper'ly resort for quidance. 2 An. Jur. 2d, Administrative

Law ! ZIO Such an interpretation by the aoency charqed with overseeing the

-5-
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imp]ementation of a statute should "not be disturbed except for ureiqhty

reasons. " Br1e14fler v."_Qsgg-, 280 US 327, 336 (.l930) .

Interpretations of MEPA l'rv EQC. a leqjslatjve aqencv. represent the leqis'lative

'intent behind the law.

Wh'ile these and other cases recognizjnq the validjty of aqency interpretation

of statutes are concerned specifically wjth administrative or executive aqencies,

the reasoninq applies wjth equal force to a leqislatjve agency such as EQC.

Reqardless of the branch of government wjth which an agenc.y is affil'iated, when

jt js qiven the statutory responsjbj'lity to appraise and evaluate actjvjtjes

and to make recommendations based on those appraisa'ls, interpretation of the

statute by that aqency js an essentia'l and unavojdable concomitant to the

performance of its duties. Such interpretations have validjty not because the

aqency djrectly administers the statute, but because the jnterpretat'ions are

" based upon more spec'i al i zed exrrerience and broader i nvest'i qati ons and

informatjon" than are available to other branches or aqenc'ies of qovernment.

Skjdmore v. Swift and Compan.v, supra. Thjs is especially the case when the

agency's interpretat'ions express "the opin'ions of men who probably were active

jn the draftjng of the statute." Whitcomb Hotel Co. v. Caljfornia Employment

Commission, Sp.f,g_, at 235. In thjs reqard it should be noted that Senator

George Darrow, the sponsor of MEPA'in the leqislature, was cha'irman of the EQC

when the guidelines were first adopted by the Council.

Because of EQC 's i denti f icat'ion wi th the I eqi sl at'ive branch of government ,

its interpretations of the law have an'important implication not shared by

execut'i ve aqency rul es and requl atj ons. The I eqj sl atj ve branch's function does

not term'inate with the enactment of laws. It has the further responsib'i1ity

to keep an eye on the manner in which those laws are implement.ed. "0ne of the

fundamental concepts of our form of qovernment js that the leq'islature, as

representat'ive of the people, will maintain a deciree of supervjsion over the

admj nj strat'i on of governmental affaj rs . " (Ge1 'l horn and Byse , Admj ni strati ve

Law,82) Executjve and adminjstrative agencies do not have a completely free

hand in makjnq policy. They are subject to legislatjve supervisjon to insure

-6-
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that execut'ive and administrative actions may accurately reflect leg'islative

'intent. This js recognized on the Federal level:

For there to be truly effective checks upon administrative
act'ion, the courts must be suppl emented by congress'ional
oversight. The Congress js the one great organ of Amerjcan
government that 'is both responsjble to the electorate and
independent of the Executive. As the source of delegations
of adminjstrative power, it must also exercise direct
responsibjlity over the manner in which such power is
empl oyed . (8. Schwartz , An _Iltroduc[pn to Amer j can
Adm'ini strative Lgw, 70 ) :

The Montana Supreme Court has recogn'ized the same principle on the state level:

When the legis'lature confers authority on an administrative
agency, 'it may 1ay down the policy or reasons beh'ind the
statute, and also prescribe standards and guides for the
grant of powen which has been made...the legislature must
set limits on such aEency's power and enioin on it a certain
course of procedure and rules of decjsion 'in the performance
of its function. (Bacus v. Lake Count.v, 

.|38 Mont. 69, 354 P2d

10s6, r06r (r960)) 
-

Itlany of the administrative and executive agencies of the state have been

granted the authority to promulgate rules and regulations in order to perform

their duties. l^lith respect to MEPA, it is necessary for many of those agencies

to develop procedures for the preparat'ion and cjrculation of environmental

impact statements.

type activjty, and

The development of these procedures involves rule making

rul e maki ng i s essentia1 'ly a 1 eg'isl ati ve functi on . When

34)

exercise of its law-making powers, has a
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the legislature deiegates legislatjve authority to other branches of government,

the responsibility to supervise that delegated authority is even more compu'lsory

than the genera'l responsibility to oversee executive act'ions. All such

powcrs conferred upon admin'istrative and executjve agencies by the legislature

must be carefully circumscribed. "The delegation of uncontrolled discret'ion

is 'inval id. The leg'is'lature must specify a suffic'iently clear test or

standard for an agency to exercjse jts discretion in making rules and

resulations." (Hampton and Company v. U.S., 276 US 394 (.l928)). "The dis-

cretion conferred must not be so wide that it'is'impossible to discern'its

limits. There must instead be an ascertainable leqislative intent to which

the exercise of the delegated power

to Amerjcan Admjnistratjve Law, P.

Thus, the leg'isiature, in the

must conform" (B. Schwartz, An Introduction

31

-7-
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responsjbjlity to assure that its poljcies are adhered to by the execut'ive

branch. The leqislature has a wjde range of options to choose from in performinct

its oversight responsibjljties. An obvious one is control of appropriations.

Legjslative approval of aqenc.y performance js tacitly extended or withdrawn

depending on the s'ize of the budqet qranted to the agency. In addition,

amendatory 1ec'isl atj on ma.y rev'ise an aqency's dut jes or pol^Jers. In Montana,

as in many other states, the leq'islature has ultimate approval authorjty over

al'l rules and regulatjons promulaated by admjn'istratjve aqencies, and may, by

joint resolution, direct aqencies to adopt or amend rules, (8?-4203,,|, R'C.M.

1e47 )

A device whjch Congress has used with some success on the federal level

'is the establishment of standing or watchdog committees to oversee executjve

performance in specialized fields. Standing committees have been charqed by

law with respons'ibility for exercisinq "cont'inuous watchfulness" of admjnis-

trati ve aqenci es ' executi on of thei r ass'igned duti es . (Sect'ion I 36 of the

Leg'is1at'ion Reorganizat'ion Act of .l946 (60 Stat 83.l )) MEPA establ jshed the

EQC to carry out just such a watchdoq functjon. Thus, the EQC's interpretations

of the requirements imposed on executive agenc'ies by l"ltPA, while they do not

enjoy the bjnding effect of statutes or requlatjons, are an expression of

legis'lative 'intent wh'ich cannot be iqnored by either the aqencies or the courts.

The EQC, therefore. regards its quideljnes as represent'inq an accurate

interpretation of the requ'irements of I4EPA, and entitled to qreat weiqht in

determininq the extent to which an agency has compfied r^rjth the law. Ultimatel

of course, thjs is a quest'ion which can only be resolved by the courts. It js

for the courts to g'ive the fjnal and authoritat'ive interpretation to statutes

(Davier Warehouse Compan.y v. Bowles, 32.l US '144 (.l943)l Whit.comb Hotel Company

v. Caljfornia Emplovment Commissjon,24 Ca1 2d 753, 15.l 02d 233) and to

determjne the'legafitv of ctovernment actjvity. The EQC believes that the courts

must consjder all relevant evidence and opinions in determininq agency comp'liance

wi th I'4EPA. The EQC al so bel 'ieves that the Counci 1 's opi ni ons are enti tl ed to

spec'ia1 cons'ideratjon because of its specif ic responsibjl it.y to mon jtor

compl jance wjth |4EPA. The follor^r'ing discussjon, jt 'is hoped, will clarify the

THUNBER.s
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oriqin and development of tQC's quideljnes, and will explain in more deta'il why

we believe the quiclelines embody the most accurate statement of'legislative

intent behind I4EPA.

TJe ltlat'ional Environnrg.lntal Policv Act and Federal Court Interpretation

of That Act Shoul d. Serve as a ilodel for Interpretat'ion of |'4EPA.

The tQC qujdelines have their oriqin'in the quidelines developed by the

federal Counci I on Fnvi ronnental Qual i t.y estahl i shed by l',lFPA. They fol I ovr

closely the procedures developed by the Ct-Q, and represent the culmination of

four .years of .judicjal and adm'inistratjve 'interpretation and appl ication of

r,lEPA ancl the vari orrs state env'i ronmental nol i cy acts tnthi ch are t\[PA ' s 0roqeny.

The quidelines are desjqned to pnovide for state aqencies the shortest and

srrrest procedural path for compliance with UFPA.

There have been as yet no definitive judicial determinations jn Montana of

the weiqht to lrhjch the EQC quideljnes are entitled, but there has been a

wealth of l'itiqation jn the federal courts and in other states arjsing under

ltlEPA and the vari ous state envi ronmental po1 i cv acts . The rol e of qui del i nes

such as FQC's has been clarified in those jurjsdictions, and provides helpful

quidance in determin'inq the effect of FQC's QU'idelines in r4ontana.

As has been noted, the Montana EPA, like s'imilar acts in other states

was modeled closely after the llational tPA. Montana's Supreme Court has

recoqnized the importance of the judjc'ial construct'ion in other jurisdjctjons

of "borrovled" statutes. Althouqh such construction 'is not bindinq, the Court

Ihas] lono observed in Ithejr] decjsions that where a statute
is similar to one in a sister state, [they] should qive con-
s jderation to the construct'ion which it had rece'ived by the
courts of the state where it had been previously adopted...

Cahill-lloonev Construct'ion Co. v. Ayres

Further,

lle rrnderstand the rule to he that the construction put upon
stat"utes b"y the courts of the state from wh'ich they are
borrowed is entitled to respectful consideratjon, and that
only stronq reasons will vrarrant a departure from it...

Ancjent Order of Hjberniaus y. Sparrow

l. It should be noted that the statutes referred to in the cited cases had
alread.y rece'ivecl jud'icjal'interpretation in the sjster states at the
time the statute was enacted in t4ontana, and this interpretatjon was
therefore cons'idered part of the (informal) leqjslative history of the

_cl _
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statute. Judjcial interpretation by si ster states which occurs
subsequent to l4ontana's adoption of the statute in question may perhans
carry less wejght, but the principle of para'l'le1 construction stjll
appl i es .

Qther states whose envi ronmental pol i cy acts c1 osel v resembl e ltlEPA have

recoqnized the relevance of judicjal and adm'inistratjve 'interpretations of the

act on the federal level . In Friends of Mammoth v. Mono C-ottnty, B Cal 3rd 247,

502 Pzd 1049 (1972) an important california case arisincl under that' st'ate's

Envjronmental Quality Act (EQA), Ca1 P.R.C. Sec. 2.l000 et seg., the Caljfornia

court noted that the EQA was patterned after l''lEPA, and that therefore

def in j t'ions provided by the federal Counc'il on Envi ronmental Qual i tV (CEQ)

were relevant.

In view of the similarity between the federal and state acts,
the Leqjslature obviously was aware of the federal definitions
when the EQA was trrassed...Accordjnqly, the definjtions promul -
gated by the CEQ are he'lpfu1 to an understandjnq of the
subsequent Cal i forni a use of the word . . . .

The New Mexico Suprene Court, in City of Roswell v. llew Mexico l,Jater

Qualitv Control Commjssjon, 84NM560, 505 Pzd 1237 (.|973) noted that

...the ller^/ Mexico Env'ironmental Qual jty Control Act 'is closelv
natterned after the fJtPA...which has been characterized as the
most'important leqislatjve act of the decade, and also as our
"envjronmental constr'tution". It was surely intended that on

the state level NMEQCA would fulfjll as important a role and
have as profounC an jmpact as the natjonal act

(505 P2d at. 1 240 )

The courts of the state of Washington have also been'influenced by the

similapity between their state env'ironmental policy act and NEPA.

It is well settled that when a state borrows federal leqislation
it also borrows the constructjon placed upon such leqjslat'ion
by the federal courts. . .

Juanita Bay Valley Com

ffie73))
The fecleral act, then, can serve as a model, and the treatment b,y federal

courts of the CEQ quidelines wjll be helpful in determ'ininq the proper role

of Montana's EQC, and the qu j del j nes wh j ch 'it has promul clated.

Before proceeclinq with a more thorouqh analysis of the federal experience,

'it j s necessary to cl ari f.y an uncertai nt.v wh'ich has ari sen as to the rel evance

of that experjence to f4ontana. The federal Council on Envjronnrental Quality

'is an execut'ive branch entity alIocated to the nffice of the President. Ry

o
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executive order, the CEO has been qiven the authority to promulqate quidelines

wjthin the statutory provisions of the ftlat'ional Env'ironmental Policy Act. For

that reason, it has been suqqested that the qujdeljnes cieveloped b.y the CEQ

are ent j tl ed to greater we j qht wi th federal courts than are EQC ' s qu'idel 'i nes

in l'4ontana. This is not the case.

Althouqh the CEQ'is allocated to the executive branch of the federal

qovernment, it has no more admjn'istratjve responsjbiljty than does the EQC.

Indeed" the Iansuase of NEPA creat'inq the CtQ and describjnq jts duties is

al most j dent'ical to the 'lanquaoe of l,ltPA creat'ing the EQC. Both agenc'ies are

directed to appraise, revjew, evaluater recommend. Nowhere jn the federal

act are quidel'ines explicitly ment'ioned. The CEQ was qjven authority to

promul qate qui del i nes by execut'i ve order, (txecut'ive Order I 1 5.l4 , 35 Fed . Reg .

4247,l1arch 5, .l970) but that order ne'ither expanded the CEQ's admin'istrative

duties, nor determined the desree to which the quidelines would be bindinq on

federal aqencjes. As wjlj be demonstrated jn the djscuss'ion below, the federal

courts did not qive weiqht to CEQ's quidelines sjmply because CEQ was'identified

with the executive branch, or simply because of the executjve order. Rather,

the courts have accepted CEQ jnterpretatjons of l'{EPA because of that agency's

duty to oversee the implementation of the Act, and jts fam'iljarity with the

requirements of preparinq EISs.

The EQC's familjarity and expertise with respect to I'4EPA are exactly

analoqous. Furthermore, the Montana'leq'islature in flouse Joint Resolution 73

(see attachment) explicitly recocnized the validity of EQC's guideljnes, and

declared them to be, jn at least one respect, an accurate representat'ion of

leqislative intent.

The Federal Courts Have Given Great lljeiqht to the Comments and

Recommendations of the Federal Council on Environmental Quality, and

Have Incorporated CE0 Guidelines Into Their Judicial Decisions.

In the four years since NEPA rvas enacted there have been between two and

three hundred su'its brought jn the federal cortrts which have clarifjed many

aspects of the act and of the proper admjnistrative imp'lementation of the act.

In a larqe nrrmber of those cases, the courts have made references to the CEQ

TtrUr0En.t
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quideljnes and have often looked to those quidelines for directjon and support.

In one of the leadinq cases, Greene Count.y Plannjnq Board v. F.P.C.,455 FZd

412 (2nd Cir., .l972) the court remarked that althouqh it consjdered the

qu'ide'lines to be only advisory,

we would not liqhtly suqgest that the Council, entrusted with
the responsjbif ity of developinc and recommend'inq national
pof icies 'to foster and promote the improvement of the
envi ronmental qual j ty, ' . . . has mj scontrued NtPA.

(455 F?d at 421 )

Even though the court appears to have qualified the aut.hority of the quidelines,

it should be pointerl out that the court was jn no wa.y iqnorjnq or over-rulinq

the qujde'lines. They were rather challenqinq the FPC's interpretation of /I
those qu'idelines, and, indeed,'imposed even strjcter procedural requirentents V
on the FPC than that commission had thouqht necessary.

Other courts have been more emphatic jn thejr endorsement of the CFQ's

interpretat'ion of NEPA. In tnvironmental ltefense Fund v. Corps of Enqineers,

325F.Supp,728,(E.D.Ark.,l97l),thecourtclaveqreatwe'iqhttothecFQ's

determination of the importance of a proposed federal action.

Such an admjnistratjve interpretajon cannot be iclnored except
for the stronqest reasons , part j cu'larly where. . . Itfre] i nterpre-
tation...Ijs] a construct'ion of a statute by the men charqed
wjth the iesponsibjlity of puttinq that statute jnto effect.

(325 F. Supp. at 744.)

scRAP v. tJ.S.,346 F.Supp. ]89;412 tls 669 (1972), the court quoted

The

468

In

the CEQ

on those

quidel'ines and indjcated that in reachjnq jts holdjnq, the court relied

In devisinq jts resolution of the jssue in

qu j del 'ines to provi de the proper nrodel .

of the statutory I anquaqe,
thjs order is a 'ma.jor

at 200)

that case, court consjdered the

[W]e have decided to retain iurisdiction over this matter
io-as to insure that any permanent tariffs whjch are permitted
to take effect are preceded by an'impact statement in conformance
w'ith |IEPA and t@ (emphasis added)

reSupp.at lq4-5)

Si xth C'ircu'it, 'in Env j ronmental llefense Fund v. Tennessee Val I e.v Attthori t-v-,

F26 ll64 (197?.), held aqajnst the TVA. at least in part, because of that

quidel jnes for supPort.

In I'iqht of [tfre CfQ's]
we thjnk jt clear beYond
federal acti on'

i nteroretati on
a doubt that

(345 F.Supp.
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aqency' s vi ol ati on of CEQ qui del 'ines .

We conclude that appellants' contentjons ignore the lanquage
and polic.y of NEPA, violate requlations pronulqated both by
the CEQ and by the TVA itself. and are aqainst the clear we'ight
and trend of the case I avr that has deve'l oped under the act.

(468 F2d at ll72-3.)

After quotjnq from the quideljnes at lenqth as to the applicabjlity of

IIIFPA to onqoing projects, the court summed up by sayinQ:

Srich an administrative 'interpretatjon by the agency charged
with jmplementins and admjnjsterinq the NEPA is entjtled to
qreat weiqht.

(468 FZd at I I 78)

0ther federal cases jn whjch courts reiy on CtQ quideljnes to support

their holdinqs include: Sc'ientists Inst'itute for Public Information v. AEC,

481 FZd 1076, .l088 (D.C.Cir,. .l973) (cites quideljnes for includinq

recommenclatjons for appropriat'ions as "major feder al action"); Jjcarilla

Apache Tribe of Indians v. I'iolton , 471 FZd 1275, 1285 (gth cir., 1973) (quotes

quidel jnes r^rith respect to requirements for a hearjnq); Llanley v. Kleind'ienst'

471 FZd 823, B2B, B3B (2nd Cir.,1972) (rluotes cjujdeljnes with respect to

threshold determjnation of "s'iqnifjcance" of federal action); Environmental

Defense Funcl v._Corps of Enq'ineers, 470 FZd 289, ?96-7, (Bth Cir., 1972)

(cites qu'idelines in connectjon r^rith retroactive appljcatt'on of I'lEPA, and

consideratjon of alternatjve courses of act'ion); Cjty of Boston v. Volpe'

464 FZd 254,258 (lst Cjr.,197?) (cjtes gujdel'ines dealinq wjth need to

cons'ider cumulatjve effects of proposed actions); Calvert Cljffs Coordjnatinq-

Commjttee v. AEC,449 Fzd 1.l09, lllS (D.C.Cir., l97l) (refers to qujdeljnes

w'ith respect to considerat'ion of alternatjves); Dalv v. Volpe, 350 F. Supp.

252, 260, (W.D. hlash., 1972) (cites quidel'ines with respect to need for

public particjpat'ion); tnvironmental Lavr Fund v, Volpe,340 F. Supp.l32B,

l33l-2 (N.D.Cal.o 1972) (cites quideljnes as to practicab'ility of revjew of

onqo'inq projects); Izaak Walton Leaque of America v. Schlesinger,337

F. Supp. 287, 295 (0.D.C., l97l ) (cjtes c,u'idelines as to threshold deter-

rn'inati on of need for EIS) ; Goose Hol I ovr Footh j I l: l-eaque v. Romne.v, 334

F. Supp. 877,879 (D. Ore., l97l) (quotes quideljnes with respect to

definition of "major federal action").

- tJ-
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EQC Interpretat jons of i1FPA are Enti tl ed to Greater Wei qht Than

are Interpretat'ions hy other Aqencies.

It is fundamental that all adminjstrative aqencies are ent'itled to

interpret, to some degree, the statutes under which they operate, and these

interpretations are entitled to weioht by the courts in determining the mean'inq

of the law. U.S. v. Berqh , 352 tJS 40 (.1946); Kolovrat v. Oreqon, 366 tJS l87;

Whitcomb Hotel Compan.y v. Californja Emplo.vment Commissigl, 24 Cal 2d 753,

l5l PZ 233 (.|944); State v. K'inq Colon.y Ranch, 
.137 

lt4ont. 
.l45, 

350 PZd B4l

(.|960). But it is for the courts to determ'ine how rnuch wejght jt is appropriate

to ass'iqn to such opinjons. Lass'iter v. Guv F. Atkinson Company, 176 FZd

984 (gth Cir. .l949). llhere more than one agency has interpreted the same

statute, the courts may often have to choose amonq divergent interpretat'ions.

The greatest weiqht should be qiven to the opinions of that aqency which has

the most direct resDonsibjljt.y for the anplication of the poljc'ies established

by the statute in question; that aqencv

on whom the leqislature must rely to advise it as to
the practical workinq out of the statrtte, and [whosel
practical application of the statute presents the
aqency wjth unique opportunjtjes and experiences for
discoverinq djfjciencjes,'inaccurac'ies, orimprovements
'in the statutE. E.C.0lsen v. State Tax Commission,
l09 tJtah 563 , l 68

The federal courts have accepted as a rule that in the construction and

appljcatjon of NEPA, the opinjons of the CFQ are entjtled to qreater weight

than the determinations of other federal aqencies. As the agenc.y entrusted

with the supervisjon of the'imp'lementat'ion of NEPA, "the ICEQ's] guidelines

were'intended to govern HUD's environmental dec'isjons...." Goose HolIow

Foothills Leaque v. Romne.y, 334 F. Supp. 877,879 (0. Ore., l97l).

In Ely v. Velde,45l F2d'1.|30 (4th Cir., l97l), the Law Enforcement

Assjstance Aqency (lfnn) interpreted the Safe Streets Act as preventinq'it

from requ'iring a state aqenc.y to prepare an EIS before construction of a

prison facility with federal funds. The LEAA arqued that its own 'interpreta-

tion of NFPA was controll'inq. The Court disaqreed.

We are of the opjnion that the LEAA's'interpretat'ion is entjtled
to no such weiqht. The Safe Streets Act is not the only statute
under consideration here. ll.lhat t^/e are called upon to dec'ide is

-l 4-TXURBER,S
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the relatjonship of three statutes,2 each of wh'ich creates
an aqency charqed wiTh-Its own administration...

The CEQ as the aclency created hy |\FPA , 'interprets i ts oovern'ing
statute as bjndinq on all federal aqencjes 'unless exjstjnq law
applicable to the aqendits operations expressl.y prohjbits or
makes compl jance impossible. ' (cites guide'l ines)

The Supreme Court has recoqn'ized that administrative pract'ice
is not entitled to specjal weight when, as here, it clashes
with the interpretation qiven by other aqencies to statutes
they were created to admjnister.

(45.l FZd at ll35)

The court went on to uphold CEQ's'interpretation of the LEAA's responsi-

h:if ity to prepare an 'impact statement.

In tlanle.y v. Klejndienst, 471 t?d 823 (1972) , Judge Friendly in a

dissentjng opinion made clear thjs distinction between the front-line federal

aqencies who are mandated by NEPA to consider environmental factors in thejr

deci si on-mak'i nq, and CEQ, NtPA's "t^latch-dog"

Beyond the qeneral scheme of the leqjslat'ion, a court norma'l'ly
I ooks for qu'idance , 'in the case of a statute cal I i nq for
adm'inistrative action, to the views of those charqed with its
admin'istrat'ion. Icitations omitted] However, this does not
mean t.hat dominatinq weirrht shou'ld be qiven to the views of
aqencies upon whom NEPA placed a duty to make impact state-
ments when the result would be to relieve them from that
obl i cat'i on . . . The NEPA establ 'i shed i ts own watch-dog agency,
ih-b Counc'i I on Envi ronmental 0ual i ty.

(471 F2d at 838)

In add j ti on to the qu j del 'ines per se , the comments and memoranda 'i ssued

bv the CtQ have often carried we'iqht in the deliberation of the federal

courts. In Warm Sprinqs Task Force v. Grjbhrle,6ERC 1747 (1974), the issue

was the adequacy of an EIS prepared hry the Corps of Enqineers. The CEQ 'in

a letter announced its opin'ion that the quidelines had not been followed

and that the ilS was inadequate jn severdl

upheld the EIS, brrt Justjce Douqlas, actjnq

9th Ci rcui t, overrul ed the di stri ct court

Court had iqnored the CEQ recommendations,

authorjty under NEPA to: Review and appraise

activjties of the federal qovernment 'in ljqht

Ii n tIEPA] . . . (6tRC at l74B) . " Justi ce Doug'las

respects. The district court

as cjrcujt just'ice for the

so1e1y on the basis that the

observi ng that "CEQ i s g'iven

the various proqrams and

of the pol i c.y set forth

concl uded that

I

ii

2. The I'lational l.{'istoric Preservation Act was al so 'involved here.

-l 5-
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the Counc'il on Environmental Qual ity ultimately responsible
for the administrat'ion of the NEPA and most familiar with its
requjrements for EIS's, has taken the unequivocal position
that the statement in this case js deficjent, despite the
contrarv conclusjons of the district court. That agenc.y
determinat'ion js entitled to qreat weiqht [cjtat'ions omitted]
and it leads me to grant the requested stay pendino apoeal jn
the Court of Appeals (id.)

The full Supreme Court concurred in this opinion by deny'ino a petition to

vacate the sta.y.3 Thut, the Supreme Court has recortnized that, althouqh the

CEQ's opinions are not technjcall.y b'indinq, the.y are extremely persrrasive

because of the parti cul ar responsj bi'l i ty and experti se of that aqency. EQC 's

responsjb'ility and expertise derive from almost'identical statutory languaqe,

and shoul d be equal 'l y persuas'ive .

It js just as true on the state level as on the federal level that the

special agency created b.y the Environmental Poljcy Act js in the best position

to interpret jt. EQC's mandate js defined solely by MFPA, while executive

agencies have additional responsibilities elsewhere. In addition, EQC's use

of quidel'ines promotes the consistency of judqement to wh'ich courts qive

particular r^rejsht. Felgfg_l _llglitime Boqryl v. lsbrandtsen Compa , 356 IJS 4Bl ;

Mabee v. Wh j te P'l a'ins Publ i sh'inq Company , 3?-7 llS I 78. Furthermore , the

endorsement of the quidelines by the leqjslature in HJR 73 (see attachment) js

al so enti tl ed to we'iqht b.v the courts . State v. Toomey, 
.I35 Mont. 35 , 335

Pzd l05l (.l959); Muqavin v. Nyqu'ist,358 N.Y.S.2d 980 (.|974).

CEQ' s quidel 'ines are an accurate i nterpretat j on of NEPA not onl y

of the general expertise developed bv that aqency, but also because of

particular way in which the guidelines have been developed and revised

the vears.

becau se

the

0ver

The gujdelines are revjsed from tjme to time in order to more c'learly

reflect the prevalent judicjal handlinq of NEPA. In turn, the federal courts

often i ncorporate , or exoand on , the qui del j nes .

? 0ther cases in whjch CEQ comments
SCRAP v. U. S. , 346 F. Supp. I 89 ;
InTor^maffin v. AEC. 4Bl F?d 1079.

on by the Court include
Insti tute for Publ i c

are rel'ied
Sci ent'ists

-16-
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Th'is patt.ern of development is exemplifjed in \atural liesources

Defense Council v. Morton, 458 F?d B?7 (D.C.Cir., 1q7?.).

The hold'inq of NRDC v. Morton in early 1972 discussed the need
to cons'ider a nroaA'- rana;;r-alternat'ives urhenever the proposed
action is an inteqral part of a broad federal program. Then,
'in l'4a.y, )972, CtQ recommended to aqencjes that in certain s"ituations
broad proqrnm statements rnrould be appropriate jn order to properly
assess the full scorle of the envjronmental impact. Thjs
recommendation drew on the ideas of NRDC v. llortcn and made

them applicable to a wider ranqe of a.qffiv aETj6T" This
recommendation in turn served as one of the hrases for the court's
hold'inq jn slPI v. AEc, [48] Fzd 1079 (D.C.Cir., 1972)] ttrat
'in larqe teEfii'oloqyTeve'lopment procjrams, broad prosram statements
are requ'i red under NEPA i n addi t j on to subsequent 'indi v'idual
statements. Fjnally, the holdinq of SIPI v. A[:C was codified
i n the CEQ qui del i n"es , thus traniformi nq ;pdfi?y concept i nto
a new leqal requirement. The process resemhles a feedback loop
whereby a new posjtion taken by CEQ jnduces a correspond'ing
change which in turn produces a further chanqe'in the CEQ

interpretatjon of NEPA. Thjs process has taken place throuqhout
the three years of NEPAs ljfe...and...has been an intimate part
of the process of NEPA's qrovrth.

(Tnis discussion is taken from "CEQ Guideljnes and Thejr Influence
on the NEPA", by Herbert F. Stevens in 23 Catholic Law Revjew 547
(.|974), at p. 57.l.)

Another example of this process was provided by SCRAP v. tl.S.,346 F.

Supp. l89 (1972), where the djstrjct court expressed d'issatjsfaction with the

Interstate Commerce Commjssion's inadequate compliance with llEPA.

Indeed, the draft [EIS] 'is so defjc'ient that i t may not comport
with the statutor.y requirement that the Commjssjon permit comment
from jnterested part'ies before makjnq its impact statement final.

(:q0 f. Supp. at .l94 n. B)

Thrrs the notion of a draft tlS, reflectinq the two-staqe review process

developed by the CEQ, was adopted by the court as the most acceptable way to

sati sfy the publ i c parti cj pation requi rements of NEPA.

EQC's qu'idelineso modeled after CFQ's, incorporate the results of this

"feedback" process.4 In add'ition, IQC rev'ises'its quicielines periodically to

4 . Some exampl es of judi c'ial hol di nqs wh'ich are part of tQC and CEQ qui del i nes :

l. Assessment of all imnacts is required

c.

assessment must be made ear1.y in the dec'ision mak'inq process;
Calvert C'liffs Coordinatinq Committee v. AEC, 449 F2d 

.l.l09.

, 339
F. Supp. 1 375 .

All known oossible environmental consequences should be

addressed; Fnvironmental Defense Fund v. Corps of Enqineers,
Economj c an
env'i ronmental costs j ncurred i n a parti cul ar acti on ; EllF v .

Corps of Enqjneers, supra.
ffi ffiiTres a d'iscuss'ion of all impacts of
a qiven action, includinq political, socjal, economic, and cultural
impacts as wel I as ecol oqj cal 'impacts ; Cal vert Cl j ffs , supra.
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reflect problems which arjse. Corqments and sugqest'ions from state agencies

play an 'important role in these quidel jne revisjons. Thjs incorporation of

agency experience adds to the wejqht to which the ouidelines are entitled.

Concl us i on '

The federal courts have made jt clear that although the CEQ quidelines

are not leqal'ly bjnd'ing jn a forma'l sense, thev are entit'led to qreat weiqht.

The courts have been consjstently quided jn thejr decisions by the interpre-

tations of NEPA provided by the CEQ. Most irnportant, CFQ's quidelines and

current judic'ial opjnions reinforce and complement each other jn a dynamic

manner.

The guidelines of r4ontana's Envjronmental Qual'ity Council were modeled

closely after the federal qujdelines, and therefore have 'incorporated current

federal interpretations of envjronmental policy. Because of the similarity

between the federal and state acts and the federal and state quidelines,

the federal experience should be particularly relevant in applyinc MEPA to

the actions of state aclenc'ies.

In additjon, the EQC ouideljnes reflect a process of evaluation of state

programs and consultation with state agencies whjch makes these qu'ideljnes a

particularly relevant 'interpretat'ion of the Montana Fnvjronmental Policy Act.

The qujdelines embody EQC's,judgement, based on the four-year h'istory of the

state and federal statutes and on expert'ise developed by the EQC staff durinq

that period, as to the proper interpretatjon of the requirements imposed on

state aqencies by MEPA. They represent, 'in other words, FOC's interpretation

Environmental Impact Statement requ'ires the earlv and thorouqh
cjrculation of a draft statement; later, all cornments received must
be circulated; EDF v.=Corps of Enqi , sypra.
EnvjronmentalIffirocesSrequireSathorouohdjscussion
of all feasit'rle alternat'ives. includinq the alternatjve of takinq no
action; EDF v. Corps of Engineers, supra.
Environm cF-requjres a thorouqh djscussion
of the problems and objections raised by commentjnq parties, Lathant
v. Voloe, 455 Fzd llll.
ffiT6ifrental Impact Statement Drocess requires that the document
be factual, specjfjc, and allow non-expert readers to evalrtate
conclusions 'intelliqently. tl-)F v. Corps of [nq'ineers, 4qZ f7d 11?-3.

2.
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of the leqislatjve jntent behind MEPA. The quidelines have been developed in

such a way that when thev are follor^red, MEPA is almost certainly satjsfjed

(at least procedurally). But when aqenc.y action departs substantially from

the qui del j nes, compl j ance wi th MEPA, 'i n tQC's judqement, i s doubtful .

The EQC quideljnes, therefore, should carry qreat wejqht jn determininq

the'leqal suffjc"iency of executjve aqency actions. A court's responsibility

'is to determ'ine whether an agenc.y has v j ol ated MtPA, and the EQC gut'del i nes

are the surest indication of whether or not MEPA has been satisfied. If the

ac;ency's actions depart substantially fron EOC requirements, the agency must

bear the burden of showinq that'it has not violated MEPA.

iI. THE DTPARTMTNT OF HEALTH'S ENVIRONMENTAL IMPACT STATEMENT ON BTAVIR

CREIK SOIJTH FAILS TO COMPLY WITH THE ENVIRONMENTAL QUALITY COUNCIL'S

GUIDELINES AND IS THEREFORE INADEQUATE.

The Department's Discussion of Alternatives is inadequate

Section 69-6504(b)(3)(i'ii) of MEPA requires the detailed statement (EIS)

include "alternatives to the proposed action." Sect'ion 69-6504(b)(4) goes

to require agencies to

study, develop and describe appropriate alternatives to
recommended courses of action in any proposal which
involves unresolved confl jcts concerning alternative
uses of avai I ab]e resources .

The federal courts, as a ru'le, have read these two clauses in conjunction"

(See, o.g.,9alvert Cliffs Coordinat'inq Committee v. AEC,449 F2d ll09

(D.C.Cir. l97l)) to find that the discussion of alternat"ives in the impact

statement must amount to more than s'imp'ly mentioning the alternatives. The

EQC guidelines, taken from the guidelines of the federal Council on Environ-

mental Quality, expand on these requirements:

A rigorous exploration and objective evaluation of
alternative action ('including no action at all) that
might avoid some or all of the adverse environmental
effects is essential. In addition, there should be
an equally rigorous consideration of a'lternatives
open to other authorities. Sufficient analysis of such
a'lternatives and their costs and impact on the environment
should accompany the proposed acticn through the agency
review process 'in order not t.o foreclose prematurely
options which miqht have less detrimental effects. -

(EQC quidelines 6.a. (a))
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The discussion of alternat'ives in the EIS'is a cruc'ial part of the

environmental review process. MEPA puts a great dea'l of emphasis on the

ut'i'lization of an "interdiscip1inary approach" by state agenc'ies in making

their decjsions (69-6504(b)(l )), and requ'ires state aqenc'ies to coord'inate

plans and programs with an eye to preserving environmental amenjtjes for

future generations. 69-6503(a)) For these reasons, it is necessary that

the decis'ion maker have before him

al I possi b'le approaches to a part'icul ar proiect ( i ncl udi ng

total abandonment of the proiect) which would alter the
envi ronmental impact and cost benef i t bal ance. 0n'ly 'in
that fashion is it 'likely that the most intelligent,
optimally beneficial decjsion will ultimately q9 !qqe.
Calvert Cl'iffs Coord'inatinq Comm'ittee v. AEC, 449 FZd

In NRDC v. Morton,337 F. Supp.l65 (D.D.C.), the court emphasized that

the EIS should not merely mention the alternatives, but should attempt to

assess the env'ironmental risk of each, in comparison to the main proposal.

The court also noteC that alternatives beyond the power of the agency to

'implement must be discussed. Professor Frederick Anderson, in his authoritat'ive

book, NEPA jn the Qqg$q exPlains:

jf alternatives were I im'ited to those which [tfre lead agency]
could choose, the more basic question of how respons'ibility
could best be apport'ioned among the departments would be

ignored (p. 220)

In light of these requirements, the treatment of alternatjves jn the

Department's final revised EIS is c'learly inadequate. (see p. 50, final

revised EIS) The Department does little more than mention three alternatives:

to approve the plat as submitted; to grant conditional approval pending

successfu'l operat'ion of the wastewater disposal system; to refuse to approve

the olat. There'is no discussion, deta'iled or otherwise, of the environmental

'impacts to be expected from the last two alternatjves. There is no mentjon

of other alternatives, such as requiring larger and fewer parce'ls, which

woul d reduce envi ronmental 'impact.

Perhaps most d'isturb'ing is the Department's statement that they are

unable to refuse approval because "there is no 1ega1 iustifjcation for

refusing to grant subd'iv'is'ion plat approva'l based on Ienvironmental ] qrounds.
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The EQC guide'lines, in interpreting the policies set forth in MEPA, warn

against such an "excessive'ly narrow constnuct'ion of exjsting statutory

authorjzati0ns. " (EQC 0u'idel'ines 32.u.) MEPA states expl icitly that "the

pof icies, regulatjons, and laws of the state shalI be 'interpreted and

adm'inistered in accordance with the polic"ies set forth in this act."

(69-650a(a)) Furthernrore, sectjon 69-6504 (3) requires the impact statement

to discuss "('ii) an.y adverse env'ironmental effects.... (v) any 'irrevers'ible

and irretrievable commitments of resources which would be involved in the

proposeri action..." (emphas'is added) Thus MEPA requires a "systematic and

'interdiscip'linary" analysis of the proposa'l , not an analysis limited to the

particular expert'ise or jurisdiction of the agency.

In the landmark case, Calvert Cliffs Coord'inatinq Committee v. AEC,

449 FZd 
.|.l09, the District of Columb'ia Circu'it Court directly addressed

this question. In that case, plaint'iffs challenged AEC regu'lations which

supervised constructjon 0f nuclear facilit'ies, but which fa'iled to provide

for an independent evaluation of water quality problems. The court rejected

AEC's approach to environmental analysis:

lrJe bel ieve that the Commission's rule is in fundamental
conflict with the basic purpose of the Act.

The sweep of NEPA is extraord'inarily broad, compelling
consideratjon of any and all types of env'ironmental
impact of federal action...

The Atomic Energy Commission, abdicating entirely to
other agencies' certifjcat'ions, neglects the mandated
balancing analysis. Concerned members of the public
are thereby precluded from raising a w'ide range of
environmental jssues in order to affect part'icular
commjssion decisjons. And the special purpose of INEPA]
i s subverted. ( Id. )

/\'large number of federal decisions have followed the lead of Calvert Cliffs

in broadening the env'ironmental responsjb'ilities of execut'ive agencies.

(See, €.9., Silva v. Romne.y, 342 F. Supp. 783 (D.C. Mass. , 1972); Hanly v.

Kleindienst,409 tJ.S.990; Kalur v. Resor,335 F. Supp.l (D.D.C., l97l);

QgJt.v 0il v. Ruckelshaffi,342 F. Supp 1006 (D. Del., 1972); EDF v. Corps of

[ngjneers, 348 F. Supp. 9.|6 (N.D., 14iss., 1972); Sjerra Club v. Froehlke

345 F. Supp.440 (t^J.D.t^lis. 1972); Daly v. Volpe,350 F. Supp. 252 (hl.D. Wash.

F
FSupp.l70 (0.D.C.1972); SCRAP v. U.S. 3461972); NRDC v. ,Mo_gon, 337 F.
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Supp. l89 (D.D.c. 1972).

A case whjch is particularly relevant is Kalur v. Resor, supra. That

case

the

The

'involved a statute wh'ich authorizeC the Corps of Engineers to permit

deposjt of refuse matter into a nav'igab'le rjver under certain cond'itions.

question'in the case was whether the Corps was entjtled to limit its

considerations to water qual'ity, or whether NEPA requ'ired it to prepare a

comprehensive environmental anal.ysis. The court held that the latter was the

case:

congress...certa'in1y djd not grant a ljcense to disregard
the main body of NEPA cbligat'ions. There are no specific
statutory obf igations that the Corps of Engineers has that
prevents jt from complying with the letter of NEPA....
0bedjence to water quality certificat'ions under the Water

Quality Improvement Act is not mutually exclus'ive with the
NEPA procedures. It does not preclude performance of the
NEPA duties. Water Quality certifications essentially
establ 'i sh a mi nimum cond j t'ion for the granti ng of a I j cense .

But they need not end the matter. The corps of Engineers
can then go on to perform the very different operation of
balancjng the over-all benefits and costs of a particular
proposed project, and consider alterations above and beyond
the applicable water quality standards that would further
reduce environmental damage.

This'interpretation of an agency's responsibil'ity is d'irectly appljcable

to the Department of Health's dut'ies under the Water Pollutjon Act (69-4801

et !-gg.) and the Sanitation in Subdivis'ions Act (69-5001 et Sg.) Neither

of those statutes mandate that the Department must grant approva'l of a

subdiv'ision upon a findjng that certain specified prerequisites are met.

Rather, the statutes direct the Department (or the Board of Health) to adopt

rules for the admjnistration of the laws. (69-4808.2, 69-5005) Where no

expf icit conflict exists between the Department's permit authority and its

obligations under MEPA, the legislature's command that agencies comply with

the policjes of MEPA "to the fullest extent possible" (69-6504) cannot be

i gnored.

In any event, the Department's protestation that a non-approval decis'ion

without 1ega1 basis is totally irrelevant to the djscussion of alternatives

an env'ironmental impact statement. The EIS is intended to discuss

env'ironmental impacts of possible courses of action so that dec'is'ion makers

wjll be able to arrive at a well-informed decjsion. It'is 1ot intended to

is

in
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justify decisjons already made. It'is for that reason that MEPA requires

that the EIS "accompany the proposal through the existing agency rev'iew

processes," (Og-OSOq(3)) and it 'is for that reason that the EQC guidel'ines

recommend that draft and final impact statements be distributed for comment

"at the earljest possible point in the agency review process in order to

permit meaningful consideration of the environmental issues before an action

is taken." (tQC Guideljnes,8.b.) (See, a1so, federal cases which have

rejected impact statements for being overly conclusory: E-Ql-y.---!gtS--9!

tnqin-eers (Gilhanr Damnr), 325 F. Supp. 728 (E.D. Ark. .|970-71 ); Utv of New

York v. U.S.,337 F. Supp.l50 E.D. N.Y.1972); SCRAP v. U.S.' 346 F. Supp.

lBe (0.0.C.1e7?))

There js no Adequate D'iscussion of Cumulatjve Impacts of Subdivision

Devel opment,

One of the fundemental purposes of a broad environmental policy'law

directed to all state agencies'is to promote a systematic, interdiscip"linary,

ancl coord'inated approach to decis'ion making which impinges on the environment.

This means that an agency must look beyond the impacts of the particular

project considered'in isolation, and must consjder how that proiect relates

to the entire comp'lex of executive decisjon mak'ing, both now and in the

future, in order that the state may

fulfjll the responsibjlities of each generation as trustee
of the environment for succeed'ing generatjons; and attain
the wjdest range of beneficial uses of the environment
without deqradation, r'isk to health or safety, or other
undesirable and unintended consequences; (69-6503(a))

The EQC gu'ide'ljnes deal with this point at cons'iderable 'length: (EQC

Gu'idelines 5.b.)

The statutory clause "major act"ions of State government
significantly affecting the quaf ity of the human environment"
shall be construed by agencies from the perspective of the
overall, cumulative impact of the action proposed (and of
further actions contemp'lated). Such actions may be localized
and seemingly insignificant in their impact, but if there
is a potent'ial that the environment may be significantly
affected, the statement shal I be prepared.

In deci di ng what const'itutes "major act'ion si gni f i cantl y
affecting the environment," agencies should consjder that
the effect of many State decisions about a project or a

complex of projects can be individually limited but

-23-TXUNBER,S
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2

cumulatively consjderable. By way of example, two sujtable
illustrations can be drawn: (l) one or more agencies, over
a perjod of years, commits minor amounts of resources at any
s'ing1e instance, but the cumulatjve effect of those jndivi-
dually minor commitments amounts to a maior comm'itment of
resources, or (2) several government agencies indjvidually rnake

decjsions regarding part'ia1 aspects of a maior actjon. The
guidino principle is that the whole can be greater than the
ium of the parts. The lead agency shal1 prepare an environ-
mental impact statement if it 'is foreseeable that a cumulatively
signifjcant impact on the environment w'ill arjse from State
act'ion. "Lead aqencyil refers to the State agency which has
pr.imary authority for committing the State government to a

course of action wjth significant environmental impact. As

necessary, the Environmental Quality Council will assist in
resolving quest'ions of lead agency determjnatjon.

Such a cumulative approach is especially'important jn an area l'ike the

Gallatin Canyon, where the fragile "carrying capacity" of the ecosystem'is

'in danger of being overwhelmed piecemeal. The Department's EIS recogn"izes

15

L2

15

L4

16 ri
L

IL7i

18 I

IO

11

19

20

23

24

that th'is danger exists (final

the problem beyond mention'ing

Canyon Study Team from Montana

cumulative effect of a series of

rev'ised EIS, p. 43) , but fa j I s to deal wi th

'it. The Department notes that the Gallatin

State Un'iversity is currently addressing th'is

problem and that their reports are available to the public. The Departnent

then drops the subject without making the slightest attempt to integrate the

findings of the Gallatin Canyon Study into the impact statement.

For an impact statement to provide a good faith d'iscussion of the

proposed or predictable developments, the

Ir
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results of such a study should be included. And jt t's not a sufficlent

excuse to say that the study is still in progress. The most acceptable course

of action may be to await the completion of the stud.y. In his book, NEPA

in the Courts, Professor Anderson discusses this matter:

There are several obiections to allowing action to continue
while further study is carrjed out. The jncreased commitment
of, resources might swing the balance 'in favor of proceeding
wjth an otherwise undesjrable project. l'loreover, adverse
findings would be djIuted, as they trickled in one after
another jnstead of be'ing collected and cogently set forth
in one document for reviewers. One solution would be to
requ'ire the agency to seek out testimony on the range and

magn'itude of ltre ri sks j nvol ved i n proceedi ng wi thout speci f ic
studjes. (p.216)

In EDF v. Hardjn,325 F. Supp.l40l (D.D.C. l97l) the court echoed this

analys i s :

-24-
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[The requ'irement that agencies utilize a systematic,
interd'iscipl inary approach]...makes the completion of an

adequate research program a prerequisit to agency action.
The adequacy of the research-snould be iudged 'in light of
the scope of the proposed program and the extent to which
exist'inq knowledge raises the possibil'ity of potent'ia1
adverse envi ronmental effects

In view of the fact that by far the largest number of impact statements

rece'ived by the EQC deal with subdiv'isjon proposals, it is especially

important that an env'ironmental analysis procedure be developed which will

address jtself to the problems of cumulative'impacts. As one example among

many, consider the statement on page 33 of the revised fjnal EIS:

It is the concensus of opinjon that the ultinate factor
that will control the amount of developnrent in the Gallatin
Canyon w'i1i be the capacity of the highway to handle the
traffjc load that would be generated. Beaver Creek South
would add to the traffic load on the highway, but...wottld
not be the development that would make reconstructjon [of
the hjghwayl necessary.

In other words, the problem is left for the future, when the options may have

been restricted by short-sighted decisions made in the present. ldhat will

be the effect of future highway reconstruction jn terms of air pollution,

fuel consumption, visual impact, etc? What will be the effect on thjs and

future subdivisions if hjghway reconstruction does not take p'lace? What will

be the cumulative soc'ial, economic and environmental impacts of cont'inued

subdivjsion development in Gallatin Canyon? If there js a density 1eve1 beyond

which developnient should not be allowed, how and when should that l'ine be

drarnrn? These are a few of the questions wh'ich are not even presented by the

Department's djscussjon. This failure is one of the most crucial inadequacies

in the revised final EIS.

The Need for a Programmat'ic Approach

Having revjewed some of the case law which expla'ins the need for a full

d'iscussi on of a'lternati ves and cumul ati ve impacts , i t i s appropri ate now to

put the Health Department's efforts 'into perspective. As the discussion above

has demonstrated, one of the fundamental themes underlying MEPA js the

coordjnation of state agency actjvjty so that environmental matters may

receiVe a systemat'ic treatment by a1i agencies. One of the most vexing

fxui0ER.$
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problems which arise in applying l,lEPA to actjons such as the present one is

the limited expertise of the lead agency. Because of the current state of

the laws jn Montana, the Department of Health is the only state-1evel agency

vlith approval authority over subd'ivjsjons. (The Subdjv'is'ion and Platting

Act, ll-3859 et seq., gives the Department of Intergovernmental Relatjons

review authority, but IGR's approval js not required.) The statutes under

wh'ich the Department operates in this regard address themselves specifically

to water quality and waste water disposa'|. The Department has neither the

expertise nor the specific jurisdictjon to deal with such matters as wjldlife

preservatjon or highway construction (although the air pollut'ion impacts of

increased highway travel make the latter somewhat more c'loseiy related to

Heal th Department responsib'il ities) .

Neverthel ess, I'IEPA 'imposes on the Department of Heal th and on al I other

agencies of the state the duty to interpret and adminjster its policjes and

regulations jn accordance with the qoals of MEPA. The preparation of an

envjronmental impact statement'is the mechanism by wh'ich the Department of

Health, ds "lead agency" must fulfill this responsibility.

(A strong argument might be made that the board of county commissioners

of Gallatin County ought to be the lead agency. The Subdivision and Platting

Act makes jt the'ir explicit responsibility to consider all environmental

impacts in making their decisions. That statute also seems to make the county

board an agent of the state, charged with the responsibiljty of seeinq that

envjronmental matters are considered, so the board is arguably a "state agency"

to which MEPA appl ies. This 'interpretation of the law has not been wldely

accepted, however, and in any event, the county board was not named as

defendant 'in this su'it, so this must stand as a parenthetical comment. )

As mentjoned above (p. 20, supra) one function of an EIS js to indicate

how responsibility in environmental matters can best be apport'ioned among

state agencies. For thjs reason, all impacts of the proposed action, from

the perspective of all relevant state agencies, should be presented in the

impact statement. In add'ition, d'iscussjons of possjble related decisions

-26-TTURIER,S
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whjch might be made in the future by other agencies should be jncluded.

Ideally, an impact statement should serve as a source of information and a

quide to dec'ision makjng not only for the lead agency in the action under

'inrmedjate consjderation, but also for other aEencies mak'ing related decisions

now or in the future, and for the public in general. For this reason' an

impact statement must discuss thoroughly even those impacLs and alternat'ive

actions wh'ich the lead agency by 'itself is unable to control . This is the

rnean'ing of the characterizat'ion of env'ironmental polic.y acts such as NEPA

and I4EPA as "ful I disclosure" I aws:

The "detaj l ed statement" . . . shoul d, at a mi n'imum, contai n such
information as w'ill alert the President, the Council on
Envj ronmental Qual 'i ty, the publ i c and , i ndeed , the Congress ,

to all known possjble environmental consequences of proposed
agency action. -@ffiasis 'in original ) tDF v. Corps of
Enqineers. (Gjllham Dam), 325 F. Supp. 728, at 759

And it is for this reason that the Department of Health has sidestepped its

respons j bi I i ty to make ful I di scl osure by not'i ng that envj ronmental deci sj ons

are more properly made elsewhere (fina1 revised EIS, p. 27'28).

It seems clear that the development of subdivisions in the Gallatin Canyon

(or any sjmjlarly fragile envjronment) will have a cumulatjve impact far in

excess of the impacts of any one subdiv'ison taken by itself. Again, the

county rather than the Department of Health seems to be proper place for

"long-range planning to occur. But again, the full disclosure responsibjl ities

placed on the Department as lead agency require a comprehensive "programmatic"

discussion of the cumulative impacts of increased development in the Canyon.

The Department takes a first stdp in th'is djrection with its discussjon of

predicted water impacts (final revised EIS, p.44), but much more is necessary

to satisfy MEPA.

Procedures need to be developed so that an impact statement analyzes all

relevant impacts of future predicted development 'in the area. Ideally, such

a broad programmatic EIS could then serve as a basis for future dec'isions by

Health, by iGR, by the Highway Department, by the county. The comprehensive

programmatic approach would only have to be taken once'in a given area--a

concerted effort by all agencies with relevant expertise--and future EISs for

-27 -
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particular projects would require only minimal updating and specifics.

This proorammatic approach has not yet been developed by any agency,

but it js a necessity for compliance with MEPA. l,lithout such a programmatic-

cumulative impact statement to back it up, the present EIS is'insufficient.

This js not to say that the Health Department must necessarjly base jts own

decis'ions with respect to san'itary restrictjons on the full range of cumulatjve

environmental effects of subdivjsion developrnent, but as the responsible state

agency, the Department must prepare an impact statement which addresses those

matters, so that all decjs'ion makers are adequately informed of the issues.

Perhaps it'is impractical to require the Department of Health to develop fUthe necessary procedures before approval for the present action can be qrantedl

but the responsib'ility to develop these procedures must be made clear.

Concl us i on

For the above reasons, 'it 'is the position of the Env'ironmental Qual ity

Councjl as amicus curiae that until a comprehensive programmat'ic 'impact

statement providing a fu11 discussjon of alternatives and cumulative impacts

'is prepared, l"lEPA wjll not have been fully complied w'ith.

Date.d, this day of May, 1975

Environmental Qual jty Counci'l
Amicus Curiae

John W. Reuss
Executive Director. EOC

Steven J. Perl mutter
Legal Ass'istant

Supervising Attorney

By
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H()USB JOINT RESOLUTIOII ti0. ?a

*HEREAS. the Nontana Environmentar p,rircl' Act. enacted bv ri,1971 Legislarive A.;.:c.nrb-I,r.. requires a full ass.:_;.;.";-;i;;i.. *.:actions with significant effects on the human eni-Lrr;nment, anci
WHEREAS, the lrontana En'ironmental por;.:v Act and the euiderrn.-adopted pursuant to rhat act b.,- the state Envir,,;--"t"i q"_ilt-u Cou..,idefine hunran L.n'ironnrent to include sociai. ec<lr.ornic and culturai facror.as well as aesthetic and environmental factors: ard
WHEREAS, the act and cuiderines furth.er re'ruire a rilorrrrs consirit.,ation of all alternatr'e acrruns ancr the tuil rar;e of their €(onomlc a::.;environmental costs and benefits: and

WHEREAS, full economic analysis has not t1'picalh. occo'prrrrrrr:agency acllons requrring en'ironnrentaI impr c -.i11ou;*n,s. thus rr,:.cating a failure on.the part of the Enr,'ironmerrtar eu.iitl' c'rruncir ;,::state agencies to fuliy implement the \rontana Enr.ironmentaiioli*.A.r
and 

_,.,rrv.,.rrLrr!(u I

WHEREAS, it is a matter of serious concern t,c the regisrature that th,.enactment be fully implemented in all respects,

I{OW, THERETORE. BE IT RESOL\/ED BY THE SENATE A\D THE
IIOUSE OF REPRESENTATIVES OF THE ST.\TE C;i:,IOiiAiA:
- lhut ali -agencies of. srate government are hereb1,. directerl to achieveforthwith the full imolementition of the trIontana i.n'irrrnr'ental poiicy
Act including the econornrc anarysrs requirements of scctions 69-6.104
through 69'651{ and guidelines ior full-v integrated enuironmeutai and
economic analysis of major acrions wrttr irgnifiant effects ;; ih;, human
envlronment: ancl

BE IT FURTHER RES0LVED. that econornic anatr'..sis shari acccmpany
environmental imp.rct strtements as required by ti:e fo..goli'a".r,on,
or rne act and sh3il cr.c.r'p.:s an anarvsi.s of the cos:s and benefits to
:T::f::l ,.!:, 1"." accrue, including considerat.:r,ns of 

"n iioylr,."t,rncome' lnvestment, ener[rv. the social costs and bene:its of growrh, oppor.tunity costs, and the distribution effects; and
BE IT FURTHER RESOLVED, that the Environmental eualit;- councilis directed to monitor agency compliance with this reuoiutio]r-andto reportto the 1975 LeeislativJ Aslemblv the extent or ag*nct-i;ii"n'"nrr,,on

of the act's requirements for full 
".o"orni.-."aiysis; an,J

- BE tr FURTHER RESOLVED, that the executive eiirector and staff are
9:-.":l:1 f luily perform tne auiies r"*i."a by sec.:icn 69_6Jt.i ro giveconslqeratlon to economic goals and requrrements ol the state in -"pi"-mentation of the llontana environmentai policy act; and

B.E IT FURTHER RESOLVED, that copies of this resolution be sentlo-the Governor, the Environmenid e"Jiy council. u"a ult-rt tu ,g*n.cteg.

Approved March 16, 1g?4
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Certi f i cate of Serv'ice

I,

certi fy

by mail

this

Steven J.

that the

upon the

Perl mutte r , 1 ega 1

foregoing petition

attorneys for the

May,'l975.

ass'istant

and brief

p'l ai nti ff s ,

for Amjcus Curiae, do hereby

Amicus Curjae was duly served

defendants and intervenor on

day of

DATED this day of May, 
.l975

Steven J. Perlmutter

THUiIER,S

.'@o


